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JUDGMENT

CH. EJAZ YOUSAF, CHIEF JUSTICE.- This application

contains prayer to ,_th"ier effect ‘that the sentences of imprisonment
inflicted onl 1}10: apﬁl'iéaht in the following cases, which, in the
aggregate, are about 43 vears ana 3 nmnthsi-_may be made coneurrent
as in the appeal ﬂl_e-d'by the present applicant i.e. criminal appeal
bearing No.8/Q of 1996,:((?2‘8‘36 FIR No.58/95 P.S. City), the sentences

]

inflicted on  co-accused namely, Abbas Shab were also made

concurrent:-
SNo. FIR No. ‘Under Section  Sentence Sentencing Court
[ L s 17/2 Haraba 10 vears R Addl:Sessions Judgell Guetta
RELCRS I . Fine Rs.50000/-
’ Or one yvear more
Z. s C13E Arms Order 3 vears R.1 Addl:Sessions JudgelL.Quetia
PS8 Cil . fine nit
Eh S 173 7 vears R L Addl:Sessions Judgell.Quetta
s ik Haraha lne nil :
4 S804 " HE74E - o 0yewrs RL Addl:Sessions ludgelt.Quetta
5 Bl Road  Haraha (line Ks 50004
' - Or two years more
5. S04 17 § year Adhoc Sessions Judge-Cuetta
P S Browry Haraba fine Rs 3000,
‘ Or 2 months mwore
6. [RAR  owps 3 vears RL Adhoc Sessions Judge-Quetia.
P S.Bijli Road  Haraba - 10 stripes
2 Learned counsel for the applicant has contended that though the

sentences of imprisonment inflicted on co-accused Abbas Shah which
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in the aggregate came (0 58 vear 3 0 different cases were made
concurrent yet, since no application for the arant of such reliet/benefit,
was filed by the present applicant, thercfore, it could not be afforded
to the applicant. He has added that since v a number of cases it has
been laid down by the Superior Courts that any benefit afforded to one
appellant can be extended to the co-accused persons or non-appealing
convicts as well, therefore, on the same premise the application filed
by applicant Muhammad Imrap may be sympathetically considered
and allowed as he is a young man of lender age and the onlv earning
male member of his I’ami.}}'. He has aiso tried to canvass that since the
sentences of 1mprisonment inflicted on the applicant. Itnoug at
different trials, in the aggregate, are more than life span of a person, as
the fife imprisonment has under section 57 PPC, in cal lculating the
fractions of punishments, been eguated, with 25 years imprisonment
therefore, the sentences inflicted on the applicant, may be ordered to

run concurrently with his previous sentences in other cases and intes-

se as well. He has painted out that the sentences inflicted on the

n“'_ -
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applicant, in the cases mentioned at serial No.l and 2, have already
beenr ordered to run concurrently by the sentencing Court i.e.
Additional Sessions Judge—ll, Quetta yet, since no-clear order with
regard to status of the sentences ofim_prisr._mnwm in the cases at serial
No.3 to 0, has been passed b-y fhe tria_l Courts. as to from f«.’l)icld date 1t
would start running either from the date (;)f the arrest of the applicam
or whether it would- be @bncurrent or otherwise, therefore, the
applicant, who is repentant, may also be afibrdéd the benefit already
granted to the co-accused. Learned COUI'}:\'C}‘ f.or the applicant has
added.that applicant’s behaviour in jail has, so far, been exemplary as
he, while undergoing th_e sentences of his umprisonment, has not only
improved his education considerably by p::-.ss.ing Urdu Adeeb, Urdu
Alam, Urdu Fazil, Intermedi\ate and B.A. E.-\’allninaf.ions from jail but
hAas‘ also mended his ways and has thus shown that, if given a chance,

he can be a useful member of the society.

the State in view of the fuact that the senlences-in the case of the co-
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f accused namely, Abbas Shah have already been made concurrent,
does not oppose the application. He has, however, stated that since the
application, in hand, has been filod alter dispos_a} of the appeal filed
by the applicant. therefore. it may he seen as to whether or not the
Court, after deciding the said appesi, has become functus officio,
4. I have given my anxious consideration to the respective
contentions of the learned counsel for the parties. So far as the
objection raised by the leamed counsel for the Stato shay since this
/f - Court after deciding the appeal, has become functus officio, therefore,
the relief claimed through the application in hand cannot be granted, is
concerned, it may be pointed out here that though appeal filed by the
applicant was decided by this Couit on 254.2001 yet, since the
applicant omitted to file the application in hand, at the relevant time.

[}

which’if filed would have been otherwise allowed, as application fiied
by the co-accused Abbas Shah. whose case was at par with the

applicant, was allowed, hence, to my mind, this Court notwithstanding

decision of the appeal, has not become functus officio because the
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Courts are always competent to decide the matters related with the
main “case”. [t may be noted here that though the words case, causce
or action ar: con'\;c—i'iib_ie tei'ms. each meaning proceeding in a Court
vet, it common parlance the word “case” Is more comprehensive and
enfolds not only a decision on a particular issue or with regard to an
accused buf also includes determination of matters ancillary thereto or
connected therewith, Tor insfance, the grant of benefit under section
382-B Cr.P.C. if omitted by the wial or Appeliate Courts at the time of

decision of the case or the appeal, or an order passed under Article 14

of the Probibition {Enforcement of Haad) Order, 1979, with regard (o

confiscation of the vehicle used in transportation of the contraband

material i.0. intoxicants etc. after decision of the case or appeal. In a
nuntber of cases the relief ‘originally not claimed or omitied

inadvertently, was granted subseguently by the superior Courts.

Reference, in this regard. may usefully be made to the foliowing

reported judgments:

“1. Akram Khan and 2 others vs. The State 1980 SCMR 4867

2. lgbal Elahi vs. The State 1987 SCMR 1274
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3. Mubammad Hussain vs. The State PLD 2005 Karachi 196;
4. Muhammad Amin v The State SBLR 2004 Sindh 914;
5. Muhammad Yousafve. The State (998 PSC (Crl) 5

)

Haji Muhammad [smatl vs. The State 1992 P.Cr1.L] 988
3

s

“Muhammad Aziz vs, The State 1997 MLD 14

oo

Sabiy Khan vs. The State 1.1 1994 FSC 26;

9. Mst.Razia Bibi and 3 others vs. Muhammad Arshad and
others 1994 MLD 1

{0. Khalil Ahmad vs. The State 1994 MLD 1739

11. Akbar Khan vs. The Stale Pi.] 1991 FSC 85

12, Listilat ws, The Stalts 1991 8 Ce.LJ U721 ;

[ am, thereforé, inclined to hold that so far as grant or refusal of the

relief claimed through the instant application is concerned this Coeurt

Ly
bt
e+
-
-
&
it

be pertinerl lo mention here that -senieiees of
imprisonment inflicted on co-acensed namely, Abbas Shah in ten
cases which came to 58 years, 1n the aggregate, weré ordered to run
concurrently with the sentences inflicted on him in Criminal Appeal
No.8/Q of 1996 and Jail Criminal Appeal No.23/1 of 1996, ﬂ_led by
the present applicant and the said co-accused and inter se as well, on
the application made by accused Abbas Shah as well as on a reference

from the learned Sessions Judge., nrimarily for the reasons that the



Lt

i

Jail CriMisc. A.No.83/Q)/2001 8

said appeilant, whe was a young man of 22 vears, was the only male

member of the family comprsing of an aged mother and six
unmarried sisters. He was repentant and his conduct in jail was also
exceptionally good.

0. The relevant discu_ssio-n from the judgment ‘Muhammad Imran

5

and another’ reported as SBLR 2001 FSC 50 is reproduced herein

below for ready reference and convenience:-

E

“13, So far as Crminal Reference No2/Q of 1999, is

Tt

concerned, it may be pointed oul here that the learned Sessions
Judge has not decided the application filed by Abbas Shah
himeell, and has reterred the same w this Court tor disposal

because, according to him, his conception regarding application
of various provisions of law to the proposition it hand, was not

clear. He was of the opinion that since both the provisions Le.

section 397 as well as 35 of the Criminal Procedure Code.
whercunder  different sentences may be -ordered to run
concurrentiy, were in conflict with each other, therefore, a
recourse to section 3{12) of the General Clauses Act, which,
according to him,. was applicable to the enforcement of
judgments from the date of its announcement was inevitable,
However, later on, he himself retorted the argument by saying
that since the provision of section 397 Cr.P.C. being a special
jaw has to override the general faw, therefore the direction
sought for cannot be made thersunder. as well. In the reference,
howewer, . he has - mentioned the cases

Nos.58/95,45/95 33/95,58/94, 75/94,238/94 and §1/94 only.
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14, Before dealing with the proposition, it would be
advantageous to have a glance at the relevant provisions i.e.
section 3(12) of the General Clauses Act section 397 PPC and
35 of the Criminal Procedure Code. which read as {oilows:-

¥S3(12%-  “commehcenicnt”, used with reference to an

Act or Regulation, shall inean the day on which the Act

or Regulation comes into force.

“8.397, Sentence on offender already sentenced for

sentence of imprisonment, or imprisonment for life is
sentenced to imprisenment, or imprisonment for life such
imprisonment, or imprisonment for life shall commence
at the expiration of rhe imprisonment, or imprisonment
for Hfe 1o which he has been previously sepenced, tniess
the Court directs that the subsequent sentence shall run

concurrently with such previous sentence.”

5.75. Sentence in case of conviction of several Offences

at one trial:- (1) When a person is convicted at one tilal
of two or more offences, the Court may, subject to the
provisions of section 71 of the Pakistan Penal Code
sentence him, for such (;l"i"‘ences, to the several
punishiments prescribed therefor which such Court 13
© competent to inflict, such punishment, when considering
of imprisonment or transportation to commence the one
after the expiration of the other in such order as the Court
may direct, unless the Court directs that such
punishments shall run concurrently.
n the case of consecuiive sentences, it shall not be
necessary for the Court, by reason only of the aggregate

punishment for the several offences being in excess of

the pupishment which it 18 competent to inflict on
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conviction of a single offence, to send the offender for

trial before a higher Court:

Provided as tollows:-

Maximum term of punishment.

(a)  In no case shall such person be sentenced {o
'imprisonmem for a longer period than
fourteen years;' .

(b)  1f the case is tried by a Magistrate other than

- a Magistrate acting under section 34, the
aggregate punishment shall not exceed twice
~the amount of punishment which he 1s, n
'thelexercise of his ordinary jurisdiction,
competent to inflict.

For tﬁe_ puspose appéal, the aggregate of

conseét&tive sentences pass-ﬁtd under this section in
case of conviction for several offences at one trial
shall be deemed a single sentence.”

A bare perusal of the above provisions would lead to the
inference that section 3(12) of the General Clauses Act which
provides for the deﬂﬁition of thelword “commencement’” has
been used in the enactment for and in reference to coming into
force “an Act or Regulation” therefore, it has no nexus with the
proposition in hand. Whereas, the provisions of section 397 as
well as section 35(1) Cr.P.C. deals with altogether different
situations. The basic difference, between the two provisions, is
that where, section 397 Cr.P.C. prescribes for the running of
different sentences inflicted on an offender, at different trials,
for different offences, without any clog of time, place and
nature of offence. Section 35 Cr.I".C. enjoins that it would come
into play only, when a person is convicted at one trial of two or
more offences, so apparently both these sections are not in
conflict with each other, rather it cater for and deals with
different situations and since a direction under section 35

Cr.P.C. is contingent on the conviction ol a person for several
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provision or the direction to make the sentences concurrent is
necessary to secure the ends ot justice. For instance, ‘fm‘ran act
or omission constituting an offence under two or more
enactments the offender shall be liable to be prosecuted and
punished under either or any of those enactments as provided
by section 26 of the General Clauses Act vet, he cannot be
punished twice for the same offence keeping in view the
provisions of Article 13 of the Constitution of the Islamic
Republic of Pakistan read with section 403 Cr.P.C. In such a
case it would be appropriate to record convictions separately
and award concurrent sentences if they are of imprisonment, as
was held in the case of Niaz Ali v. The State (PLD 1961 (W.P.)
Lahore 269 wherein appellant was convicted under section 161
of the PPC and section 5(2) of the Prevention of Corruption
Act, 1947 and was awarded concurreni sentences of six months
rigorous imprisonment on each count and, in addition,
sentences of fine of Rs.50 on each count were also inflicted. I
was held that punishment of fine of Rs.50 under each of the two
enactiments making a total of Rs. 100 tantamounts te duplication
of punishment. for the samme offence.

16. The case of Khan Zaman and 'other v. The State 1987
SCMR 1382 is yet, another example. In that case the petitioners
at first instance were sentenced to death, but on appeal to the
High Court their sentences were altered to life imprisonment on
each count relating to each of the two murders committed by
them. but sentences were ordered to run consecutively. On
petition for leave to appeal, the Hon'be Spreme Court of
Pakistan while veferring the cases of Juma Khan and another v.
The State 1986 SCMR 1573 and Muhammad Iitifag v. The
State 1986 SCMR 1627 was pleased to hold that in view of
proviso(a) to section 35(2) CrP.C. the petitioners could not
have been sentenced for more then 25 years imprisonment and,
therefore, the sentences recorded against the petitioners shall

run concurrently.
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offences at one trial, therefore, section 35 Cr.P.C. in my view,
1s not attracted to the instant case because appeltant Abbas Shah
has been convicted at different trials. for the offences
committed at different times and places. However, section 397
Cr.P.C would be helpful to some extent, as it empowers a Court
to direct that any -semence of imprisonment inflicted on a
person subsequently, while he is already undergoing a sentence
of Imprisonment, may run concurrently, with his previous
sentence  vel. it too, does not answer the proposition
conclusively as it is _sﬂent with regard to the running of
sentence concurrently,.interse. To my mind, the Court in the
situation would have to have a receurse to both sections 397 as
well as 561(A) of the C.rim‘in‘al Procedure (;ode. In this view of
the matter I am fortified by the observations made in the
following reparted judgménts:-

t. Janta Kausar Banarjee vs. The State

AIR 1955 Calcutta 632

rD

Nagappa Ryanhappa Sali and others vs. Emperor
134.1C 1931 AIR 1931 Bom 529
3. Mullapudi Venkanna vs. The State
AIR 1964 Andhra Pradesh 499
z Baijnath Kurmi and another v. The State

AIR 1961 PATNA 138,

5. Sis Ram and others vs. Emperor
AIR 1929 Allahabad 585
15 It may be pointed cut here that though under section 397

Cr.P.C the Court is comnetent to direct that in case a person is
already undergoing a sentence of imprisonment any sentence
passed subsequent thereto shall run concurrently with such
nreviels sentence and normally direetion in this regard is made
under section 561-A Cr.P.C. yel, the power so vested has to be
exercised sparingly in certain cases only where imposition of

subsequent sentence either offends any constitutional or legal
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In the above context veference may also be usefully made
to a judgment delivered by the Honw’ble High Court of Sindh
Karachi in Constitution Petition No.J2.1305 of 92 an unreported
judgment referred to in the cuse of Zareen Shah v.
Superintendent Central Ilail Mach and another 1997 P.Cr.L.]
1185) wherein the coh¥ict Wwas sentenceds le 811 years
imprisoniment, in the ageregate, in seven different cases by
three different Courts-and wus in custody for alinost 30 years
since the date of his arrest and was |eft with no cther relative in
this waorld except his only ap diling sister. His seniences of
nnprisonment in all the cases were ordered to run concurrently,
Needless to point cut that inherent nowers of the Court can be
exercised onlv for doing complete and substantial justice
keeping iiv view the manils of wush cete. deierendss iy Whis

H
i

regard, the cases reportad

as Hasan Shah v. Ghulam Murtaza
and another PLD 1970 8C 335, Khawaja Fazal Karim v. The
State PLD 1976 SC 461 and Ghutam Muhammad v. Muzammal
Khan and another PLD 1967 5C 317, may be referred to.

17, 1t would also be aot out of place to mention here that
purpose behind the infliction of sentence is two fold: firstly, it
shall create such atmosphere which may become a deterrence
for the people who have inclination towards crime and secondly
to work as a medium in reforming the offenders. The sentence
should be neither so severe that the offenders may, out of
frustration, become desperate aund hardened criminals nor it
should be so mild that they may be encouraged 1o commit the
offence again. Needless to point out that in judging adequacy of
sentencs certain other factors such.as, circumstances in which
the offence was commitied, uge and character of the offender
and injury to the individuals and the society etc are also to be
considerad.

18.  In ihe mstant case. the appellant has been convicted and

sentenced in a nuimber of cases ol ditferent trials cammitted af

il
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different times and places and though the only common factor
ts that all these cases have been registered under the provision
of the Offences Against Property (Enforcement of Hudood)
Ordinance, 1979, and as per general rule the sente
imprisonment tnflicted on the appeilant in these cases have to
run consecutively yet, keeping in view me submission made by
the learned courisel for the parties, as well as facts of the case
especially that appellant is a young man of about 22 years, is
the only male member of the family which comprises of an
aged mother and six unrcarried sisters and that as per report

from the Superintendent Jail. conduct of the appellant in jail has

peen exceptionally good and e has been' underscing eXams

ol

wliich indicates that he has the spivit a o reform himsell,
Pam inclined to dil'éct that sentences of imprisonment inflicted
on appeilant ABhas Shah in cases bearing
Nos.45/94,33/95,58/94,73/94,238/94 and 81/94 shall run
concurrently with the sentences of impriscinment 1 the instant
case and interse as well, However, the sentences of fine or the
quantum of terms of imprisonment in default thereof, recorded
against appeliant Abbas Shah in all the cases shall remain the
same. It 1s hoped thai the indulgence shown to appellant Abbas

shaiv would bring out of him a law abuding and respectable

Ci"(.i,'";_-:n"-'
1t is well-setiled that benefit granted to one appeliant can be granted (o
accused persons, as well. This view receives
support {rom the {(_)HU‘,}\-jﬂg reported iudgments:-

Muhabbat Al and another v. The State 1985 SOMR 602:

7 Muhammad Aslam and five others vs. The State (972

SCMR 194,

>

3. Akbar [lussain and anothervs, The Staie 1997 P.CrlL] 543;
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4. Mukhtar Ahmad etc vs. The State MLR 1991 SD 691;
5. Pawan Kumar vs. State of Harvana 2003(3)Supreme 196;

0. Bijoy Singh and another va. Stawe of Bihar 2002(4) Supreme

362;

7. Durga Shankar Mehtar v. Raghura) Singh and others,AIR
1954°8C 520.

8. Harbans Singh v. State of Uttar Pradesh and others (1982) 2

SCC 101,

9. Akhil Ali Jehangir Ali Sayyed v. State of Maharashtra, JT
2903 (238U, 158,

10.Anil Rai v. State of Bilar, (2001) 7 SCC 318;

I 1.Raja Ram and others v. State of MLP., (1994) 2 SCC 568;

12.Chellappan Mohandas and others v. State of Kerala, AIR
¥99S5 B )

13.Dandu Lakshmi Reddy v. State of AP.(1999) 7 SCC 69;

14.Gurucharan Kumar and Anrv., State of Rajasthan, JT

2003(1) SC 60

|
o0

i 5. Suresh Chaudhary v. State of Bihar, (2003 4 SCC
And since, in the instant case, opplicant Muhammad lmran is also a
young man, as his age at the time of the commission of the offence
was about 20 years, he has, whilc in jail, considerably improved his
education by passing a number of exams, as pointed out by the
learned counsel for the applicant. his conduct in the near past has been
remarkable and his case is at par with co-accused Abbas Shah,
therefore, | am inclined to allow this application as well in the hope

that the indulgence shown to the anplicant would bring out of hiim a
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law abiding and respectable citizen. Accordingly, it is directed that
sentences of imprisonmeiit inflicted on applicant Muhammad Imran

son of Muhammad Aqil in cases No.2 to 6, detailed in the openiug

para hereof, shall also run concutrently with the sentences of
imprisenment in the case FIR No.58/95 at serial No.1 and interse as
well, However, the sentences of fine or the terms of imprisonment in

detault therevf, inflicted on the applicant in the above cases, shall

peopin the smne as avrdered Iy ing IRV prReuate O Ouit s,

[eZ 24

{ Ch. Ejaz Yousaf )
Chiet Justice

Islamabad, dated the FIT FOR REPORTING

20" May, 2005 | eume oot(
ABDUL RAHMAN/** -~ Chief Justice s
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